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I, Adam M. Apton, hereby declare as follows: 

1. I am a partner of the law firm of Levi & Korsinsky, LLP, attorneys for 

Lead Plaintiffs Red Oak Fund, LP, Red Oak Long Fund LP, Red Oak Institutional 

Founders Long Fund, and Pinnacle Opportunities Fund, LP (collectively, 

“Plaintiffs”) and Lead Counsel in this Action. I am admitted to practice before this 

Court pro hac vice and have personal knowledge of the various matters set forth 
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herein based on my day-to-day participation in the prosecution and settlement of this 

Action. I submit this Declaration in support Plaintiffs’ Motion for Preliminary 

Approval of the Settlement.1 

BACKGROUND 

2. On January 3, 2017, SITO Mobile revealed that its advertising revenue 

for the fourth quarter of fiscal 2016 was less than it had anticipated. According to 

the company, the fourth quarter was negatively affected by the U.S. general election 

that occurred in November 2016. The price of SITO Mobile’s stock declined in 

response to this announcement from $3.69 per share to $2.50 per share, 

approximately 32%. This caused many SITO Mobile shareholders to suffer a loss in 

the value of their investments. 

3. Levi & Korsinsky is an experienced securities litigation firm. In 

response to SITO Mobile’s announcement on January 3, 2017, we immediately 

began to investigate whether fraud might have occurred in connection with the 

company’s disclosures. This investigation included, among other things, performing 

a review and analysis of SITO Mobile’s public statements, SEC filings, research 

reports by securities and financial analysts, press releases, conference call 

transcripts, news and media reports concerning SITO Mobile, and data reflecting the 

pricing of SITO Mobile’s securities. We also conducted an analysis into the law and 

facts of the case, including reviewing literature about the mobile advertising industry 

(i.e., the industry within which SITO Mobile operated). 

4. On behalf of Plaintiff Sandi Roper, Levi & Korsinsky filed a complaint 

on February 17, 2017. The complaint alleged that the January 3, 2017 decline in 

                                                                 
1 Unless otherwise defined, capitalized terms herein have the same meaning as set 
forth in the Stipulation of Settlement, dated July 31, 2019 (the “Stipulation”) (Dkt. 
No. 84). 
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SITO Mobile’s stock price resulted in damages to Ms. Roper and other similarly 

situated shareholders, and that these damages were caused by violations of the 

federal securities laws, specifically Sections 10(b) and 20(a) of the Exchange Act of 

1934 and SEC Rule 10b-5. 

5. On April 18, 2017, Levi & Korsinsky filed a motion for lead plaintiff 

on behalf of Plaintiffs. The motion was unopposed and subsequently granted by the 

Court on May 8, 2017. As lead counsel, my firm continued its investigation into the 

facts and circumstances surrounding the January 3, 2017 decline in SITO Mobile’s 

stock price. This included, among other things, interviewing former SITO Mobile 

employees about the company’s operations and finances during the 2016 fiscal year. 

6. On June 22, 2017, Plaintiffs filed an amended complaint containing a 

number of additional allegations against SITO Mobile and its former officers and 

directors. The amended complaint also asserted that certain of the Defendants 

violated Sections 11 and 15 of the Securities Act of 1933. As alleged, Defendants 

misrepresented SITO Mobile’s operational and financial status by concealing from 

investors that the 2016 general election had been negatively impacting the 

company’s revenue and sales. Plaintiffs alleged these claims on behalf of a class of 

SITO Mobile shareholders that had purchased or otherwise acquired SITO Mobile 

common stock between August 15, 2016 and January 2, 2017, inclusive (the “Class 

Period”). 

7. Defendants did not answer the amended complaint. Instead, they 

moved to dismiss the action under Federal Rule of Civil Procedure 12(b)(6). 

Following briefing on the motion, the Court held a hearing on January 17, 2019. The 

Court then granted in part and denied in part Defendants’ motion to dismiss on 

January 30, 2019. 

8. The Court’s holding in response to Defendants’ motion to dismiss 

impacted Plaintiffs’ case substantially. Significantly, the Court granted Defendants’ 
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motion with respect to Plaintiffs’ Securities Act claims. Unlike Plaintiffs’ Exchange 

Act claims, the Securities Act claims were not premised on allegations of fraudulent 

conduct and, therefore, would not have required evidence of scienter. Accordingly, 

the Court’s holding left Plaintiffs at a material disadvantage given that the Securities 

Act claims would have been easier to prove at trial.  

9. In addition, the Court also granted Defendants’ motion to dismiss with 

respect to a portion of Plaintiffs’ alleged misrepresentations. Plaintiffs’ amended 

complaint targeted misrepresentations occurring in August, September, and 

November 2016. In each instance, Plaintiffs alleged that the Defendants misled 

investors with respect to SITO’s expected revenue; specifically, that the 2016 

presidential election was negatively impacting the company’s revenue due to an 

advertising industry effect known as “political crowd out.” The Court held that the 

alleged misleading statements in August and September were not adequately pleaded 

because Plaintiffs failed to show that the Defendants were aware of the “political 

crowd out” effect at those points in time and that the effect was in fact negatively 

affecting the company’s revenue. Consequently, the Court’s holding would 

significantly impact Plaintiffs’ theory of liability unless Plaintiffs could obtain 

additional information during the course of discovery that would have allowed 

Plaintiffs to rehabilitate these claims. 

10. The above issues, among others, led Plaintiffs to reevaluate the 

prospects and value of their case against the Defendants. Instead of litigating the 

case through the discovery and/or class certification phases of the case, Plaintiffs 

decided to attempt private mediation in order to avoid wasting additional time, effort, 

and money. Discovery is disruptive, especially when numerous depositions are 

likely and electronic discovery is required. Moreover, experts are typically required 

for class certification and often result in significant expenses. 
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11. On April 30, 2019, the parties participated in a private mediation 

session before Michelle Yoshida, Esq., is New York City. The parties submitted 

briefing to Ms. Yoshida in advance of the mediation. Ms. Yoshida is a respected 

mediator within the securities litigation community. She is affiliated with Phillis 

ADR Enterprises located in Corona Del Mar, California.  

12. The mediation on April 30, 2019 was not successful. However, the 

parties continued negotiations over the next several weeks and, with additional 

assistance from Ms. Yoshida, ultimately came to the settlement agreement that is 

currently before the Court.  

13. The parties engaged in limited discovery prior to agreeing to settle the 

action. On May 7, 2019, the parties held a conference to discuss a discovery plan for 

the case. On May 10, 2019, the parties submitted their proposed plan and, on May 

24, 2019, the parties appeared before Magistrate Judge Michael A. Hammer to 

discuss the case. One issue in particular that the parties discussed with Judge 

Hammer was the Defendants’ plan to file a motion to strike Plaintiffs’ class action 

allegations in the amended complaint. Although Plaintiffs doubted the merits of such 

a motion, it presented yet another obstacle that Plaintiffs would have to overcome in 

order to succeed in the action.  

THE SETTLEMENT 

14. The Stipulation contains the full terms of the Settlement. The parties 

have also negotiated a separate Supplemental Agreement that allows Defendants to 

terminate the Settlement at their discretion if a certain portion of the Settlement Class 

requests to be excluded from the Settlement.  

15. The Settlement before the Court provides for a cash payment by or on 

behalf of SITO Mobile of $1,250,000. In exchange for this payments, Plaintiffs have 

provided a full release of all claims related to this action to Defendants. 
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16. The amount of the recovery strongly supports the conclusion that the 

Settlement is fair, reasonable, and adequate. Indeed, the recovery falls in line with 

past recoveries in similar cases. Cornerstone Research is a leading economics 

consulting firm. Every year it publishes a report on class action settlements in 

securities fraud lawsuits. Most recently, in its report titled Securities Class Action 

Settlements—2018 Review and Analysis, Cornerstone Research stated that in cases 

with damages of less than $25 million during 2018, the median settlement as a 

percentage of overall damages was 14.1%. Considering that damages in this case 

were estimated to range between $2 million and $12.5 million, the recovery here 

nets between 10% and 50% of total recoverable damages. A copy of the Cornerstone 

Research report is attached hereto as Exhibit A. The data from the report referenced 

in this paragraph is located on page 6. 

17. The recovery is also favorable in light of the fact that SITO Mobile is 

at risk of bankruptcy. As explained by the company in its most recent quarterly filing 

with the SEC dated May 15, 2019, net losses and negative cash flows have raised a 

substantial doubt about the company’s ability to continue as a going concern for the 

next twelve months. 

18. The Stipulation also provides for a thorough notice program. The 

proposed claims administrator, Analytics Consulting, LLC (“Analytics”), will mail 

copies of the Notice to all potential Class Members. Analytics will also publish the 

Summary Notice once over a national newswire service. In addition, Analytics will 

also create and maintain a website devoted to the administration of this action and 

field telephone calls from potential claimants during normal business hours. In 

connection with the foregoing, Plaintiffs have filed herewith the Declaration of 

Richard W. Simmons on behalf of Analytics which provides further detail about the 

administration process.  

Case 2:17-cv-01106-ES-MAH   Document 85-2   Filed 08/06/19   Page 6 of 35 PageID: 1403



 

7 
 

19. The Notice contains the Plan of Allocation for this Action. The Plan of 

Allocation compensates all Settlement Class Members in a uniform manner. 

Depending on the number of SITO Mobile shares held at particular points during the 

Class Period, Class Members will receive certain amounts of compensation. The 

compensation received corresponds to the decline in the price of SITO Mobile stock 

in response to the company’s announcements concerning its operations and 

revenues.  

20. Specifically, the Plan of Allocations accounts for the declines in the 

price of SITO Mobile stock that occurred on November 14, 2016 and January 3, 

2017. On November 14, 2016, SITO Mobile reported its earnings for the third-

quarter of fiscal-year 2016, attributing weaker demand to “seasonality” and not to 

the 2016 election.  Investors noticed the slowing demand, and the price of SITO 

Mobile common stock declined by 26% (from $5.34 to $3.94).  Six weeks later, on 

January 3, 2017, Defendants announced SITO Mobile’s preliminary financial results 

for the fourth-quarter of fiscal-year 2016 and confirmed that SITO Mobile’s revenue 

had been negatively and materially impacted by the 2016 election.  The reaction 

from Investors was swift and dramatic.  SITO Mobile’s stock price further dropped 

another 32% (from $3.69 to $2.50) on unusually heavy trading volume. 

21. The full terms of the Plan of Allocation are contained in the Notice. 

PRELIMINARY APPROVAL 

22. The payment to Class Members will (if the Settlement is approved) will 

returns compensation to shareholders that have been damaged. In our opinion, this 

is a good result in an otherwise bad situation. We also believe that it demonstrates 

Defendants’ good will towards its shareholders and its business going forward. 

Plaintiffs and Lead Counsel support the Settlement and believe that it should be 

approved. 
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23. In exchange for our efforts, Lead Counsel intends to seek an award of 

attorneys’ fees and expenses in an amount equal to $300,000. This amount is 

intended to compensate Lead Counsel for its attorneys’ fees as well as include 

reimbursement for Lead Counsel’s out-of-pocket expenses (which are estimated to 

be approximately $25,000). This amount of $300,000 is less than 25% of the total 

amount obtained under the terms of the Settlement. This percentage comports with 

Third Circuit precedent on this issue.  

24. When Lead Counsel files its motion for an award of attorneys’ fees and 

reimbursement of expenses, the motion will be supported by supplemental 

information from Lead Counsel. This supplemental information will include time 

and expense information, including a description of the work performed by Class 

Counsel, the hours expended by Class Counsel, and the hourly rates typically billed 

by Class Counsel. 

 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this 6th day of August, 2019. 
 
       ___________________________ 
                     Adam M. Apton 
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The views expressed in this report are solely those of the authors, who are responsible for the content,  
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Highlights 
Propelled by mega settlements of $100 million or higher, total 
settlement dollars rose to just above $5 billion in 2018. This was the 
third-highest total in the prior 10 years. An increase in midsized 
settlements between $10 million and $50 million also contributed to 
the increased total value of settlements.  
   

• There were 78 securities class action settlements 
approved in 2018—only slightly fewer than the number 
of settlements approved in 2017. (page 1) 

• Total settlement dollars increased substantially over the 
2017 near-historic low to just over $5 billion, which was 
50 percent higher than the average for the prior nine 
years. (page 3)  

• There were five mega settlements (settlements equal 
to or greater than $100 million) in 2018. (page 4) 

• Compared to the historically low levels in 2017, in 2018 
the average settlement amount more than tripled to 
$64.9 million, while the median settlement amount 
(representing the typical case) more than doubled to 
$11.3 million. (page 1)  

• For 2018 cases with Rule 10b-5 claims, when compared 
to 2017 results, average “simplified tiered damages” 
rose 45 percent to $687 million, while median 
“simplified tiered damages” rose 88 percent to 
$250 million. (page 5)  

 • The median settlement as a percentage of “simplified 
tiered damages” in 2018 was 6.0 percent—higher than 
the median of 5.1 percent over the prior nine years. 
(page 6) 

• Compared to defendant firms involved in cases settled 
in 2017, defendant firms in 2018 settlements were 
roughly 50 percent larger, as measured by median total 
assets. (page 5)  

• During 2014–2018, the median settlement for cases 
that settled before a ruling on a motion for class 
certification was $12.6 million, compared to 
$18.0 million for cases that settled after such a ruling. 
(page 13) 

• Among 2018 settled cases, the average time to reach a 
ruling on a motion for class certification was 4.8 years. 
(page 13) 

Figure 1: Settlement Statistics 
(Dollars in millions) 

 1996–2017 2017 2018 

Number of Settlements 1,697 81 78 

Total  $96,982.2 $1,511.1 $5,064.3 

Minimum $0.2 $0.5 $0.4 

Median $8.6  $5.1 $11.3 

Average $57.1 $18.7 $64.9 

Maximum $9,008.9  $215.1 $3,000.0 

Note: Settlement dollars are adjusted for inflation; 2018 dollar equivalent figures are used. Figure 1 includes all post–Reform Act settlements. Settlements 
during 1996–2017 include 13 cases each exceeding $1 billion—adjusted for inflation, these settlements drive up the average settlement amount.
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Author Commentary 
   

2018 Findings  
In this section we provide our perspective on the increase in 
the 2018 median settlement amount, both in dollars and as a 
percentage of our simplified proxy for plaintiff-style 
damages. 

While there are important determinants of settlement 
amounts that we are unable to observe, such as case merits, 
we collect and analyze publicly available data in an effort to 
represent underlying constructs relevant to settlement 
determination. These determinants include the strength of 
the case, potential damages alleged by plaintiffs, resources 
available to fund the settlement from named defendants 
and/or their insurers, as well as other factors that may affect 
the settlement negotiation process. 

Over the years, we have identified a number of factors that 
are associated with higher settlement amounts. The results 
in 2018 are unusual in that settlement amounts increased—
even as a percentage of our simplified damages proxy—
despite a decrease in certain factors typically associated with 
larger settlements.  

For example, relative to both the previous year (2017) and 
the previous nine years (2009–2017), fewer cases settled in 
2018 involved accounting allegations. Similarly, settlements 
also involved fewer public pension plan lead plaintiffs. These 
findings raise the question: what did cause the increase in 
settlement amounts in 2018? 

One interesting finding in 2018 is that more than 14 percent 
of settled cases involved an accompanying criminal action—
the highest proportion over the last 10 years. Cases 
associated with a criminal action generally settle for higher 
amounts. 

However, the answer appears to relate primarily to the 
potential resources available to fund the settlement. 
Specifically, we study issuer defendant total assets as a proxy 
for both the resources available directly from the defendant, 
as well as potential Directors and Officers (D&O) insurance 
coverage. In 2018, defendant firms in settled cases were 
50 percent larger than in 2017, and over 20 percent larger 
than over the prior five years. Similarly, both the proportions 
of settlements involving delisted firms, as well as bankrupt 
firms, were the lowest over the last decade. Taken together, 
this suggests that economic factors played an important role 
in the increase in settlement size in 2018. 

 

 What is striking in 2018 is the dramatic 
increase in average and median 
settlement amounts despite a drop in a 
number of factors typically associated 
with higher settlements. 

Dr. Laura E. Simmons  
Senior Advisor 
Cornerstone Research 

Recent Developments 
Recent data on case filings can provide insights into potential 
settlement trends. Specifically, record levels of market 
capitalization losses reported for case filings in 2018 may 
suggest that large settlements will persist in upcoming years. 
See Cornerstone Research’s Securities Class Action Filings—
2018 Year in Review.1 

In addition, the emergence of event-driven securities case 
filings over the last couple of years has been widely 
discussed. These cases have been described as driven by 
adverse events such as “an explosion, a crash, [or] a mass 
torts episode.”2 Some authors have associated such cases 
with more rapid filings and the entrance of certain plaintiff 
law firms lacking connections to institutional investors.3 
Accordingly, we have investigated the development of trends 
related to these suits for case settlements in 2018. 

We observe that, overall, settlement amounts, our simplified 
damages proxy, and defendant assets are all lower for cases 
in which the law firms associated with event-driven litigation 
serve as lead counsel. In addition, consistent with 
expectations, cases in which they serve as lead counsel are 
less likely to involve institutional investors as lead plaintiffs.  

Given that securities cases take, on average, just over three-
and-a-half years to resolve, such cases may have a greater 
impact on future settlement trends, and we will continue to 
investigate effects related to event-driven litigation in 
subsequent reports.  

—Laarni T. Bulan, Ellen M. Ryan, and Laura E. Simmons 
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Total Settlement Dollars 
   

• The total value of settlements approved by courts in 
2018 was just over $5 billion—more than three times 
the total amount approved in 2017. 

• The average settlement amount in 2018 was nearly 
$65 million, considerably higher than the $18.7 million 
average in 2017 and 44 percent higher than the 
average for the prior nine years.  

• In addition, the 2018 median settlement of 
$11.3 million was more than double the 2017 median, 
indicating larger 2018 settlements overall.  

 • The larger settlement amounts in 2018 were 
accompanied by higher levels in our proxy for plaintiff-
style damages. (See page 5 for a discussion of damages 
estimates.) 

2018 total settlement dollars surpassed 
the prior nine-year average annual 
total by 50 percent. 

Figure 2: Total Settlement Dollars  
2009–2018 
(Dollars in billions) 

 

Note: Settlement dollars are adjusted for inflation; 2018 dollar equivalent figures are used. N refers to the number of observations. 
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Settlement Size 
   

• There were five mega settlements in 2018, with 
settlements ranging from $110 million to $3 billion.  

32 cases settled for between 
$10 million and $49 million in 2018, 
representing an approximate 
60 percent increase over 2017. 

 • The median and average settlement amounts in 2018 
were 31 percent and 14 percent higher than the 
median and average, respectively, for all prior post–
Reform Act settlements.  

• Contributing to the increase in median and average 
settlement amounts, the number of small settlements 
(amounts less than $5 million) declined by nearly 
40 percent, from 40 cases in 2017 to 25 in 2018.  

Figure 3: Distribution of Post–Reform Act Settlements  
1996–2018 
(Dollars in millions) 

  

Note: Settlement dollars are adjusted for inflation; 2018 dollar equivalent figures are used. Percentages may not sum to 100 percent due to rounding. 
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Damages Estimates  
Rule 10b-5 Claims: “Simplified Tiered Damages”  
   
“Simplified tiered damages” uses simplifying assumptions to 
estimate per-share damages and trading behavior. It 
provides a measure of potential shareholder losses that 
allows for consistency across a large volume of cases, thus 
enabling the identification and analysis of potential trends.4 
Cornerstone Research’s prediction model finds this measure 
to be the most important factor in predicting settlement 
amounts.5 However, this measure is not intended to 
represent actual economic losses borne by shareholders. 
Determining any such losses for a given case requires more 
in-depth economic analysis. 

Median “simplified tiered damages” 
increased 88 percent from 2017.  

 • “Simplified tiered damages” is correlated with stock 
market volatility at the time of a case filing. The rise in 
median and average “simplified tiered damages” in 
2018 is consistent with increased stock market volatility 
in 2015 and 2016, when more than half of cases that 
settled in 2018 were filed.  

• “Simplified tiered damages” is also generally correlated 
with the length of the class period. For cases settled in 
2018, the median class period length was over 
13 percent longer than the median in 2017.  

• Higher “simplified tiered damages” are generally 
associated with larger issuer defendants (measured by 
total assets or market capitalization of the issuer). In 
2018, the median issuer defendant total assets of 
$829 million was almost 50 percent larger than for 
cases settled in 2017.  

Figure 4: Median and Average “Simplified Tiered Damages”  
2009–2018 
(Dollars in millions) 

  

Note: “Simplified tiered damages” are adjusted for inflation based on class period end dates. Damages are estimated for cases alleging a claim under 
Rule 10b-5 (whether alone or in addition to other claims). 
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Case 2:17-cv-01106-ES-MAH   Document 85-2   Filed 08/06/19   Page 17 of 35 PageID: 1414



Damages Estimates (continued) 

  Securities Class Action Settlements—2018 Review and Analysis cornerstone.com 6 

   
• Larger cases (cases with higher levels of the proxy for 

shareholder losses) typically settle for a smaller 
percentage of “simplified tiered damages.” 

• The median settlement as a percentage of “simplified 
tiered damages” increased to 6.0 percent in 2018, 
compared to a median of 5.1 percent for the prior nine 
years.  

• For the smallest cases (measured by “simplified tiered 
damages”), the median settlement as a percentage of 
“simplified tiered damages” decreased by more than 
50 percent, from 29 percent in 2017 to 14 percent in 
2018.  

 The median settlement as a percentage 
of “simplified tiered damages” 
increased for the third consecutive year. 

• As observed over the last decade, smaller cases 
typically settle more quickly. Cases with less than 
$25 million in “simplified tiered damages” settled 
within 2.9 years on average, compared to 4.5 years for 
cases with “simplified tiered damages” of greater than 
$500 million.  

Figure 5: Median Settlements as a Percentage of “Simplified Tiered Damages” by Damages Ranges  
2009–2018 
(Dollars in millions) 

  

Note: Damages are estimated for cases alleging a claim under Rule 10b-5 (whether alone or in addition to other claims). 
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’33 Act Claims: “Simplified Statutory Damages”  
   
• For cases involving only Section 11 and/or 

Section 12(a)(2) claims (’33 Act claims), shareholder 
losses are estimated using a model in which the 
statutory loss is the difference between the statutory 
purchase price and the statutory sales price, referred to 
here as “simplified statutory damages.”6 Only the 
offered shares are assumed to be eligible for damages.  

• “Simplified statutory damages” are typically smaller 
than “simplified tiered damages,” reflecting differences 
in the methodologies used to estimate alleged inflation 
per share, as well as differences in the shares eligible to 
be damaged (i.e., only offered shares are included).  

 • In 2018, among settlements involving only ’33 Act 
claims, the median time to settlement was 2.3 years, 
compared to slightly more than three years for cases 
involving only Rule 10b-5 claims. 

• Median settlement amounts are substantially higher 
for cases involving both ’33 Act claims and Rule 10b-5 
allegations than for those with only Rule 10b-5 claims.  

Eight cases involving only ’33 Act 
claims settled in 2018.  

Figure 6: Settlements by Nature of Claims  
2009–2018 
(Dollars in millions) 

 Number of 
Settlements 

Median 
Settlement 

Median “Simplified 
Statutory Damages” 

Median Settlement 
as a Percentage of 

“Simplified Statutory 
Damages” 

Section 11 and/or  
Section 12(a)(2) Only 

76 $5.2 $107.8 8.0% 

     

 
Number of 

Settlements 
Median 

Settlement 
Median “Simplified 
Tiered Damages” 

Median Settlement 
as a Percentage of 
“Simplified Tiered 

Damages” 
Both Rule 10b-5 and  
Section 11 and/or Section 12(a)(2) 

127 $14.8 $339.6 5.8% 

Rule 10b-5 Only 537 $8.2 $203.9 4.6% 

Note: Settlement dollars and damages are adjusted for inflation; 2018 dollar equivalent figures are used. Damages are adjusted for inflation based on class 
period end dates. 
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• Similar to cases with Rule 10b-5 claims, settlements as a 

percentage of “simplified statutory damages” for cases 
with only ’33 Act claims are smaller for cases that have 
larger estimated damages. 

• Since 2009, 85 percent of settled cases with only 
’33 Act claims had a named underwriter defendant. 

• Over the period 2009–2018, the average settlement as 
a percentage of “simplified statutory damages” for 
cases with a named underwriter defendant was 
13.2 percent, compared to 5.9 percent for cases 
without a named underwriter defendant.  

 50 percent of cases with only ’33 Act 
claims settled in 2018 were heard in 
state courts. 

• As discussed in Securities Class Action Filings—2018 
Year in Review, stand-alone ’33 Act claim case filings 
were 45 percent higher in 2018 than the average over 
the prior five years. These cases will likely reach 
resolution within the next two to three years and may 
contribute to an increase in the number of ’33 Act claim 
settlements during those years.  

Figure 7: Median Settlements as a Percentage of “Simplified Statutory Damages” by Damages Ranges  
2009–2018 
(Dollars in millions) 

  

Note: N refers to the number of observations.  
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Analysis of Settlement Characteristics 
Accounting Allegations 

This analysis examines three types of accounting issues 
among settled cases involving Rule 10b-5 claims: (1) alleged 
Generally Accepted Accounting Principles (GAAP) violations, 
(2) restatements, and (3) reported accounting irregularities.7

For further details regarding settlements of accounting
cases, see Cornerstone Research’s annual report on
Accounting Class Action Filings and Settlements.8

• The proportion of settled cases alleging GAAP violations 
in 2018 was 45 percent, continuing a four-year decline
from a high of 67 percent in 2014.

• Settled cases with restatements are generally
associated with higher settlements as a percentage of
“simplified tiered damages” compared to cases without
restatements. In 2018, the median settlement as a
percentage of “simplified tiered damages” was
11.3 percent for cases with restatements, but
5.1 percent for cases without restatements.

• Among cases settled in 2018 with accounting-related 
allegations, approximately 10 percent involved a named 
auditor codefendant, essentially unchanged from 2017 
(10.2 percent). However, these proportions were 
significantly lower than the average of 21.9 percent over 
the prior eight years.

• Reported accounting irregularities among settled cases 
averaged less than 2 percent from 2015 to 2018, 
compared to almost 10 percent from 2009 to 2014. 

The infrequency of reported accounting 
irregularities among settled cases 
continued for the fourth straight year. 

Figure 8: Median Settlements as a Percentage of “Simplified Tiered Damages” and Accounting Allegations 
2009–2018 

Note: N refers to the number of observations.  
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Institutional Investors 
   
• Institutional investors, including public pension plans (a 

subset of institutional investors), tend to be involved in 
larger cases, that is, cases with higher “simplified tiered 
damages.”  

• Median “simplified tiered damages” for cases involving 
a public pension as a lead plaintiff in 2018 were 
$689 million compared to $213 million for cases 
without a public pension as a lead plaintiff. 

• While public pensions historically have tended to be 
involved in cases with accounting-related allegations 
(i.e., alleged GAAP violations, restatements, and 
accounting irregularities), this was not true in 2018. 

 The proportion of 2018 settlements 
with a public pension plan as lead 
plaintiff was at its lowest level in the 
last decade. 

• In 2018, median total assets for issuer defendants in 
cases involving an institutional investor as a lead 
plaintiff were $1.6 billion compared to $328 million for 
cases without institutional investor involvement. 

Figure 9: Median Settlement Dollars and Public Pension Plans  
2009–2018 
(Dollars in millions) 

  

Note: Settlement dollars are adjusted for inflation; 2018 dollar equivalent figures are used. 
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Derivative Actions 
    
Derivative cases accompanying securities class actions are 
more frequently filed when corresponding securities class 
actions are relatively large or involve a financial restatement 
or public pension plan lead plaintiff.  

The percentage of settled cases with  
a public pension plan lead plaintiff  
that also involved an accompanying 
derivative action reached 77 percent  
in 2018, its highest level in the last  
10 years. 

 • The increase in the proportion of settled cases involving 
an accompanying derivative action is consistent with 
both the larger cases (measured by “simplified tiered 
damages”) and the larger settlement amounts observed 
in 2018. 

- The median “simplified tiered damages” for cases 
with companion derivative actions was 
$480 million, compared to $47 million for cases 
without accompanying derivation actions.  

- The median settlement amount for cases with 
companion derivative actions was $18 million, 
compared to $5 million for cases without 
accompanying derivative actions.  

Figure 10: Frequency of Derivative Actions  
2009–2018 
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Corresponding SEC Actions 
   
Cases with a corresponding Securities and Exchange 
Commission (SEC) action related to the allegations are 
typically associated with significantly higher settlement 
amounts and higher settlements as a percentage of 
“simplified tiered damages.”9 

• The number of settled securities class actions with 
corresponding SEC actions has remained relatively 
stable over the last four years.  

• Cases with corresponding SEC actions tend to involve 
larger issuer defendants. For cases settled during  
2009–2018, the median total assets of issuer  
defendant firms at the time of settlement were 
$946 million for cases with corresponding SEC actions, 
compared to $653 million for cases without a 
corresponding SEC action. 

 • Corresponding SEC actions are also frequently 
associated with distressed firms. For purposes of this 
research, a distressed firm has either declared 
bankruptcy or been delisted from a major U.S. 
exchange prior to settlement.  

At 54 percent, 2018 had one of the 
highest rates of SEC actions among 
distressed firms in the past decade. 

 

Figure 11: Frequency of SEC Actions  
2009–2018 

  
 

16171619
1013117

2322

626469
58

53
53

45
58

62

77

2018201720162015201420132012201120102009

Settlements without a Corresponding SEC Action

Settlements with a Corresponding SEC Action

   

Case 2:17-cv-01106-ES-MAH   Document 85-2   Filed 08/06/19   Page 24 of 35 PageID: 1421



 

  Securities Class Action Settlements—2018 Review and Analysis cornerstone.com 13 

Case Stage at the Time of Settlement 
   

In collaboration with Stanford Securities Litigation Analytics 
(SSLA),10 we have analyzed settlements in relation to the 
stage in the litigation process at the time of settlement, 
expanding on the stages analyzed in our prior reports.  

• In 2018, cases settled after a motion to dismiss was 
filed but prior to a ruling had a median settlement of 
$7.9 million, significantly lower than for cases settled at 
later stages.  

• In addition, among 2018 settlements, median total 
assets at the time of settlement were almost 
100 percent larger for cases settled after a ruling on a 
motion to dismiss than for cases settled at earlier 
stages. 

 

 The average time to reach a ruling on a 
motion for class certification among 
settlements in 2018 was 4.8 years.  

• In the five-year period from 2014 to 2018, the median 
settlement for cases settled after a motion for class 
certification was filed but prior to a ruling was 
$12.6 million, compared to $18 million for cases settled 
after a ruling.  

• Over the same period, the median “simplified tiered 
damages” for cases settled after a filing of a motion for 
summary judgment was over four times the median for 
cases settled prior to such a motion being filed. This 
contributed to higher settlement amounts but lower 
settlements as a percentage of “simplified tiered 
damages” for cases settled at this stage. 

Figure 12: Median Settlement Dollars and Resolution Stage at Time of Settlement  
2014–2018 
(Dollars in millions) 

 
Note: Settlement dollars are adjusted for inflation; 2018 dollar equivalent figures are used. MTD refers to “motion to dismiss,” CC refers to “class 
certification,” and MSJ refers to “motion for summary judgment.” This analysis is limited to cases alleging Rule 10b-5 claims.
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Time to Settlement and Case Complexity 

• In 2018, 21 percent of cases settled within two years of
filing, 12 percent higher than the prior five-year
average.

• Cases that settle quickly tend to be smaller (measured
by “simplified tiered damages” or total assets of the
issuer defendant). Rule 10b-5 cases settled in less than
two years in 2018 had median “simplified tiered
damages” of $67 million, compared to a median of
$319 million for settlements that took more than two
years to be resolved.

The average time from filing to 
settlement in 2018 was 3.3 years. 

• While, on average, settled cases in 2018 reached
resolution more quickly than in prior years, almost
15 percent of cases took more than five years to settle
in 2018 and settled for substantially higher amounts.
Over 80 percent of these cases had accompanying
derivative actions, and median assets of the defendant
firms were more than twice as large as in other cases.

• For the period 2013–2018, cases settled within two
years of filing had higher attorney fees as a percentage
of the settlement fund than cases that took longer to
settle.11

Figure 13: Median Settlement by Duration from Filing Date to Settlement Hearing Date 
2009–2018 
(Dollars in millions) 

Note: Settlement dollars are adjusted for inflation; 2018 dollar equivalent figures are used. N refers to the number of observations.
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Cornerstone Research’s Settlement 
Prediction Analysis 

This research applies regression analysis to examine the 
relationships between settlement outcomes and certain 
security case characteristics. Regression analysis is employed 
to better understand and predict the total settlement 
amount, given the characteristics of a particular securities 
case. Regression analysis can also be applied to estimate the 
probabilities associated with reaching alternative settlement 
levels. It is also helpful in exploring hypothetical scenarios, 
including how the presence or absence of particular factors 
affects predicted settlement amounts.  

Determinants of 
Settlement Outcomes 
Based on the research sample of post–Reform Act cases that 
settled through December 2018, the factors that were 
important determinants of settlement amounts included the 
following: 

• “Simplified tiered damages”

• Maximum Dollar Loss (MDL)—market capitalization
change from its peak to post-disclosure value

• Most recently reported total assets of the issuer
defendant firm

• A measure of how long the issuer defendant has been a
public company

• Number of entries on the lead case docket

• The year in which the settlement occurred

• Whether a restatement of financials related to the
alleged class period was announced

• Whether there was a corresponding SEC action and/or
criminal indictments/charges against the issuer, other
defendants, or related parties

• Whether an outside auditor or underwriter was named
as a codefendant

• Whether Section 11 and/or Section 12(a) claims were
alleged in addition to Rule 10b-5 claims

• Whether the issuer defendant was distressed

• Whether a public pension was a lead plaintiff

• Whether the plaintiffs alleged that securities other than 
common stock were damaged

Regression analyses show that settlements were higher 
when “simplified tiered damages,” MDL, issuer defendant 
asset size, the length of time the company has been public, 
or the number of docket entries were larger, or when 
Section 11 and/or Section 12(a) claims were alleged in 
addition to Rule 10b-5 claims.  

Settlements were also higher in cases involving financial 
restatements, a corresponding SEC action, a public pension 
involved as lead plaintiff, a third party such as an outside 
auditor or underwriter was named as a codefendant, or 
securities other than common stock were alleged to be 
damaged.  

Settlements were lower if the settlement occurred in 2012 
or later, or if the issuer was distressed. 

Almost 75 percent of the variation in settlement amounts 
can be explained by the factors discussed above. 
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Research Sample 

• The database used in this report contains cases alleging
fraudulent inflation in the price of a corporation’s
common stock (i.e., excluding cases with alleged classes 
of only bondholders, preferred stockholders, etc., and
excluding cases alleging fraudulent depression in price
and merger and acquisition (M&A) cases).

• The sample is limited to cases alleging Rule 10b-5,
Section 11, and/or Section 12(a)(2) claims brought by
purchasers of a corporation’s common stock. These
criteria are imposed to ensure data availability and to
provide a relatively homogeneous set of cases in terms
of the nature of the allegations.

• The current sample includes 1,775 securities class
actions filed after passage of the Reform Act (1995) and 
settled from 1996 through 2018. These settlements are
identified based on a review of case activity collected
by Securities Class Action Services LLC (SCAS).12

• The designated settlement year, for purposes of this
report, corresponds to the year in which the hearing to
approve the settlement was held.13 Cases involving
multiple settlements are reflected in the year of the
most recent partial settlement, provided certain
conditions are met.14

Data Sources 

In addition to SCAS and SSLA, data sources include Dow 
Jones Factiva, Bloomberg, the Center for Research in 
Security Prices (CRSP) at University of Chicago Booth School 
of Business, Standard & Poor’s Compustat, court filings and 
dockets, SEC registrant filings, SEC litigation releases and 
administrative proceedings, LexisNexis, and public press. 
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Endnotes 

1  See Securities Class Action Filings–2018 Year in Review, Cornerstone Research (2019), 
https://www.cornerstone.com/Publications/Reports/Securities-Class-Action-Filings-2018-Year-in-Review.pdf 

2  See John C. Coffee Jr., “Securities Litigation in 2017: ‘It Was the Best of Times, It Was the Worst of Times,’” CLS Blue Sky Blog, March 19, 
2018, http://clsbluesky.law.columbia.edu/2018/03/19/securities-litigation-in-2017-it-was-the-best-of-times-it-was-the-worst-of-times/. 

3  See Kevin LaCroix, “Scrutinizing Event-Driven Securities Litigation,” D&O Diary, March 27, 2018, 
https://www.dandodiary.com/2018/03/articles/securities-litigation/scrutinizing-event-driven-securities-litigation/; John C. Coffee Jr., 
“Securities Litigation in 2017: ‘It Was the Best of Times, It Was the Worst of Times,’” CLS Blue Sky Blog, March 19, 2018,  
http://clsbluesky.law.columbia.edu/2018/03/19/securities-litigation-in-2017-it-was-the-best-of-times-it-was-the-worst-of-times/. 

4  The “simplified tiered damages” approach used for purposes of this settlement research does not examine the mix of information 
associated with the specific dates listed in the plan of allocation, but simply applies the stock price movements on those dates to an 
estimate of the “true value” of the stock during the alleged class period (or “value line”). This proxy for damages uses an estimate of 
the number of shares damaged based on reported trading volume and the number of shares outstanding. Specifically, reported trading 
volume is adjusted using volume reduction assumptions based on the exchange on which the issuer defendant’s common stock is 
listed. No adjustments are made to the underlying float for institutional holdings, insider trades, or short-selling activity during the 
alleged class period. Because of these and other simplifying assumptions, the damages measures used in settlement outcome modeling 
may be overstated relative to damages estimates developed in conjunction with case-specific economic analysis. 

5  See Laarni T. Bulan et al., Estimating Damages in Settlement Outcome Modeling, Cornerstone Research (2017), 
https://www.cornerstone.com/Publications/Research/Estimating-Damages-in-Settlement-Outcome-Modeling.pdf. 

6  The statutory purchase price is the lesser of the security offering price or the security purchase price. Prior to the first complaint filing 
date, the statutory sales price is the price at which the security was sold. After the first complaint filing date, the statutory sales price is 
the greater of the security sales price or the security price on the first complaint filing date. Similar to “simplified tiered damages,” the 
estimation of “simplified statutory damages” makes no adjustments to the underlying float for institutional holdings, insider trades, or 
short-selling activity. Shares subject to a lock-up period are not added to the float for purposes of this calculation. 

7  The three categories of accounting issues analyzed in this report are: (1) GAAP violations—cases with allegations involving Generally 
Accepted Accounting Principles (GAAP); (2) restatements—cases involving a restatement (or announcement of a restatement) of 
financial statements; and (3) accounting irregularities—cases in which the defendant has reported the occurrence of accounting 
irregularities (intentional misstatements or omissions) in its financial statements. 

8  See Accounting Class Action Filings and Settlements, Cornerstone Research (2018), 
https://www.cornerstone.com/Publications/Reports/2017-Accounting-Class-Action-Filings-and-Settlements.pdf.  Update forthcoming 
in April 2019. 

9  It could be that the merits in such cases are stronger, or simply that the presence of a corresponding SEC action provides plaintiffs with 
increased leverage when negotiating a settlement. For purposes of this research, an SEC action is evidenced by the presence of a 
litigation release or an administrative proceeding posted on www.sec.gov. 

10   Stanford Securities Litigation Analytics (SSLA) tracks and collects data on private shareholder securities litigation and public 
enforcements brought by the SEC and the U.S. Department of Justice (DOJ). The SSLA dataset includes all traditional class actions, SEC 
actions, and DOJ criminal actions filed since 2000. Available on a subscription basis at https://sla.law.stanford.edu/.  

11  Data provided by SSLA. 
12  Available on a subscription basis. For further details see https://www.issgovernance.com/securities-class-action-services/. 
13  Movements of partial settlements between years can cause differences in amounts reported for prior years from those presented in 

earlier reports. 
14  This categorization is based on the timing of the settlement approval. If a new partial settlement equals or exceeds 50 percent of the 

then-current settlement fund amount, the entirety of the settlement amount is recategorized to reflect the settlement hearing date of 
the most recent partial settlement. If a subsequent partial settlement is less than 50 percent of the then-current total, the partial 
settlement is added to the total settlement amount and the settlement hearing date is left unchanged. 
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Appendices 
Appendix 1: Settlement Percentiles 
(Dollars in millions) 

Average 10th 25th Median 75th 90th 

2018 $64.9 $1.5 $3.6 $11.3 $24.8 $52.1 

2017 $18.7 $1.5 $2.6 $5.1 $15.4 $35.3 

2016 $73.8 $2.0 $4.4 $8.9 $34.5 $152.7 

2015 $41.7 $1.4 $2.3 $6.9 $17.2 $99.6 

2014 $19.3 $1.8 $3.0 $6.4 $14.0 $53.0 

2013 $77.9 $2.0 $3.2 $7.0 $23.9 $88.9 

2012 $67.0 $1.3 $2.9 $10.3 $38.8 $125.8 

2011 $23.4 $2.1 $2.8 $6.4 $20.1 $46.6 

2010 $41.1 $2.3 $4.9 $13.0 $28.8 $91.7 

2009 $43.9 $2.8 $4.5 $9.4 $23.4 $77.7 

1996–2018 $45.4 $1.7 $3.6 $8.6 $21.9 $75.1 

Note: Settlement dollars are adjusted for inflation; 2018 dollar equivalent figures are used.  

Appendix 2: Select Industry Sectors 
2009–2018 
(Dollars in millions) 

Industry 
Number of 

Settlements 
Median 

Settlement 

Median  
“Simplified Tiered 

Damages” 

Median Settlement  
as a Percentage of 
“Simplified Tiered 

Damages” 

Financial 111 $21.7 $452.8 4.8% 

Technology 108 $9.2 $217.9 5.1% 

Pharmaceuticals 91 $8.7 $251.5 3.9% 

Telecommunications 41 $8.6 $220.3 4.5% 

Retail 38 $6.6 $189.6 4.3% 

Healthcare 20 $8.2 $136.0 6.4% 

Note: Settlement dollars and “simplified tiered damages” are adjusted for inflation; 2018 dollar equivalent figures are used. “Simplified tiered damages” are 
calculated only for cases involving Rule 10b-5 claims. 
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Appendix 3: Settlements by Federal Circuit Court  
2009–2018 
(Dollars in millions) 

Circuit 
Number of 

Settlements 
Median 

Settlement 

Median Settlement 
as a Percentage of  

“Simplified Tiered Damages” 

First 24  $7.1  3.4%  

Second 177  $11.4  4.7%  

Third 61  $7.0  4.6%  

Fourth 26  $12.5  3.2%  

Fifth 35  $8.9  4.5%  

Sixth 33  $13.0  7.4%  

Seventh 37  $10.3  4.4%  

Eighth 14  $11.7  5.9%  

Ninth 196  $8.3  5.1%  

Tenth 19  $8.8  4.8%  

Eleventh 36  $7.2  5.7%  

DC 4  $23.0  2.2%  

Note: Settlement dollars are adjusted for inflation; 2018 dollar equivalent figures are used. Settlements as a percentage of “simplified tiered damages” are 
calculated only for cases alleging Rule 10b-5 claims.  
 

Appendix 4: Mega Settlements 
2009–2018 
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Appendix 5: Median and Average Settlements as a Percentage of “Simplified Tiered Damages” 
2009–2018 

Note: “Simplified tiered damages” are calculated only for cases alleging Rule 10b-5 claims. 

Appendix 6: Median and Average Maximum Dollar Loss (MDL) 
2009–2018 
(Dollars in millions) 

Note: MDL is adjusted for inflation based on class period end dates. MDL is the dollar value change in the defendant firm’s market capitalization from the 
trading day with the highest market capitalization during the class period to the trading day immediately following the end of the class period.  

5.7%
6.3%

4.9% 5.1%
4.5% 4.9%

4.2%
4.8% 5.2%

6.0%

14.8%

10.7%

8.6%

11.4%

6.8%

8.5%
9.4%

8.6%

11.5% 11.6%

2009 2010 2011 2012 2013 2014 2015 2016 2017 2018

Median Settlement as a Percentage of "Simplified Tiered Damages"

Average Settlement as a Percentage of "Simplified Tiered Damages"

$1,013
$1,294 $1,252 $1,079 $1,029 $983

$684
$974

$537
$818

$4,299 $4,124

$5,834

$9,956

$12,226

$3,546

$8,765

$9,440

$1,782

$2,967

2009 2010 2011 2012 2013 2014 2015 2016 2017 2018

 Median MDL
 Average MDL
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Appendix 7: Median and Average Disclosure Dollar Loss (DDL) 
2009–2018 
(Dollars in millions) 

  

Note: DDL is adjusted for inflation based on class period end dates. DDL is the dollar value change in the defendant firm’s market capitalization between the 
trading day immediately preceding the end of the class period and the trading day immediately following the end of the class period. This analysis excludes 
cases alleging ’33 Act claims only. 
 

Appendix 8: Median Docket Entries by “Simplified Tiered Damages” Range 
2009–2018 
(Dollars in millions) 

  
Note: “Simplified tiered damages” are calculated only for cases alleging Rule 10b-5 claims.

$127 $107 $113
$193

$85 $94 $72
$170

$92 $107

$739

$331

$526

$1,381

$1,585

$620

$777

$1,451

$300

$426

2009 2010 2011 2012 2013 2014 2015 2016 2017 2018

 Median DDL
 Average DDL

   

  

            

107

121
128

147

206

106 101

151
161

193

< $50 $50–$99 $100–$249 $250–$499 > $500

2009–2017

2018
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